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P.  C.  1334. 


Certified  copy  of  a  Report  of  the  Committee  of  the 
Privy  Council,  approved  by  His  Excellency  the 
Governor  General  on  the  30th  May,  1918. 

The  Committee  of  the  Privy  Council  have  had  under  consid- 
eration the  annexed  report  from  the  Minister  of  Justice, 
dated  21st  May,  19'18,  recommending  for  the  reasons  therein 
stated  that  the  statute  of  the  Legishiture  of  British  Cohmibia, 
Chapter  71  of  7-8  George  V  (1917),  assented  to  on  the  19ih 
day  of  May,  1917,  and  received  by  the  Secretary  of  State  for 
Canada  on  the  31st  day  of  May,  1917,  intituled  ''  An  Act  to 
amend  the  Vancouver  Island  Settlers'  Rights  Act,  1904,"  he 
disallowed. 

The  Conilnittee  concur  in  the  views  of  the  Minister  of 
Justice  as  set  out  in  the  said  report  and  advise  that  the  said  Act 
be  disallowed  accordingly. 

The  Committee,  on  the  recommendation  of  the  Minister  of 
Justice,  further  advise  that  a  copy  hereof,  and  of  the  accompany- 
ing report,  if  approved,  be  transmitted  to  the  Lieutenant 
Governor  of  British  'Columbia  for  the  information  of  his  Gov- 
ernment, also  that  copies  be  transmitted  to  the  petitioners,  the 
Esquimalt  and  Nanaimo  Railway  Oompany,  Canadian  Collier- 
ies, Limited,  and  the  IN'ational  Trust  Company,  Limited. 

All  of  which  is  respectfully  submitted  for  approval. 

RODOLPHE  BOUDREAU, 

Clci'k  of  the  Privy  Council 

The  Honourable 

The  Minister  of  Justice. 
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Ottawa.  21st  May,  1918. 
To  His  Excellency  the  Governor  General  in  Coimcil: 

The  ulKlcr^^ig•lled  has  had  under  consideration  a  statute  of  tlie 
Legislature  of  liritish  Coiunibia,  Chapter  71  of  7  and  8  George 
V  (1917),  'assented  on  19th  May,  1917,  and  received  by  the 
Secretary  of  State  for  Canada  on  31st  May,  intituled,  ''  An 
Act  to  amend  the  Vancouver  Island  Settlers'  Rights  Act,  1904.'' 
This  is  a  very  short  Act,  consisting  of  two  sections,  which  are 
here  reproduced  as  follows : — 

"1.  This  Act  may  be  cited  as  the  '  Vancouver  Island  Settlers' 
Rights  Act,  1904,  Amendment  Act,  1917.' 

"2.  Sectiton  3  of  the  '  Vancouver  Island  Settlers'  Rights 
Act,  1904,'  being  Chapter  54  of  the  Statutes  of  1904,  is  hereby 
amended  by  striking  ovit  the  words  '  within  twelve  months  from 
the  coming  into  force  of  this  Act,'  in  the  second  and  third 
lines  of  said  section,  and  inserting  in  lieu  thereof  the  words 
'  on  or  before  the  first  day  of  'September,  1917.'  " 

It  will  be  observed  that  this  amendment,  upon  the  face  of  it, 
merely  extends  to  the  first  day  of  Sepjteniber,  1917,  k  time 
which  had  been  limited  by  the  Vancouver  Island  Settlers'  Rights 
Act,  1904,  and  by  reference  to  the  latter  Act  it  will  be  perceived 
that  the  time  so  limited  had  expired  on  10th  February,  1905. 
But  involved  in  this  very  simple  legislative  expedient  is  an 
invasion  of  valuable  proprietary  rights  which  has  occasioned  an 
application  for  disallowance  based  upon  irresistible  grounds. 

The  Act  of  1904  recites  an  intention  to  make  provision  for 
persons  who  had  settled  upon  lands  within  the  belt  reserved 
for  railway  purposes  on  Vancouver  Island  by  Order  in  Council 
of  .30th  June,  1873,  for  the  purpose  of  implementing  Section 
11  of  the  Terms  of  Union  upon  which  British  Columbia  entered 
the  Confederation,  and  that  the  said  settlers,  are  entitled  to 
peaceable  'and  absolute  possession  of  the  land  occupied  by  them 
and  title  thereto  in  fee  simple  in  accordance  with  the  statutes  of 
British  Columbia  at  the  time  existing  governing  the  disposal  of 
public  lands ;  and  it  proceeds  to  enact  that  upon  application  on 
behalf  of  'any  settler  to  the  Lieutenant  Governor  in  Council 
within  twelve  months  from  the  coming  into  force  of  the  Act, 
which  was  assented  to  on  10th  February,  1904,  showing  that 
the  settler  had  occupied  or  improved  land  within  the  Railway 
Belt  prior  to  the  enactment  of  the  Settlement  Act  of  18'83, 
■Cap.  14  of  47  Vic,  with  the  hona  fide  intention  of  living  on 
the  said  land,  accompanied  by  reasonable  proof,  a  grant  of  the 
fee  simple  in  such  laud  should  be  issued  to  him  or  his  legal 
representatitve,  free  of  charge,  and  in  accordance  with  the 
provisions  of  the  Land  Act  in  force  at  the  time  when  said  land 
was  first  occupied  or  improved  by  the  settler;  and  moreover 
that  the  rights  granted  to  the  settlers  under  the  said  Act  should 
be  asserted  by  and  defended  at  the  expense  of  the  Cro^\m. 


Applieatiou  fur  the  disallowauce  of  the  Act  of   IDOi  was 
made  to  His  Excellency  the  Governor  Geuerai  iu  Council  upou 
petition   of   the  Esquimalt   aud  Nauaimo   Railway   Company/ 
setting  forth,  as  the  fact  was,  that  the  lands  within  the  Railway 
Jielt  were  granted  to  the  Dominion  Government  for  the  pur-  " 
poses  of  constructing  and  to  aid  in  the  construction  of  a  railway 
hetween  Esquimalt  and  Xanaimo;  that  the  Dominion  had  con- 
iracted    by   statutory    authority   for    the   construction     of    the 
railway  upon  terms  that  these  lands  in  so  far  as  they  might  be 
vested  in  Her  late  Majesty,  or  held  by  Her  Majesty  for  the 
purposes  of  constructing  or  to  aid  in  the  construction  of  the 
railway,  should  he  conveyed  to  the  contractors  upon  completion  - 
of  the  work  to  the  satisfaction  of  the  Governor  in  Council ;  that 
it  was  moreover  agreed  by  the  contract  that  the  land  was  to  be 
granted  to  the  company  subject  to  the  stipulation,  proviso  or 
exceptiton,  hitcr  alia,  that  every  bona  fide  squatter  who  had 
previously  occupied  or  improved  any  of  the  s'aid  lands  for  a 
period  of  one  year  prior  to  the  1st  day  of  January.  1883,  should 
be  entitled  to  a  grant  of  the  freehold  of  the  surface  rights  of 
the  said  squatted  land  to  the  extent  of  160  acres  at  the  rate  of 
$1.00   per  acre:   that   the  Esquimalt  and   Xanaimo   Railway 
Company  completed  the  work  to  the  satisfaction  of  the  Governor 
in  Council  and  received  from  the  Dominion  a  grant  of  the  lands, 
subject  to  the  statutory  terms  and  provisions.     Upon  these  and 
other  allegations  which  will  appear  upon  reference  to  the  papers 
herewith  the  Esquimalt  and  Xanaimo  Railway  Company  sub- 
mitted  that  the   Act   should   be  disallowed    as    effecting    an. 
unjust  confiscation  of  the  comp>any's  rights  in  the  property- 
No  question  was  suggested  as  to  the  rights  which  by  the  legisla- 
tion of  1883  the  squatters  were  recognized,,  to  possess,  and  by 
which  the  title  of  the  company  was  affected,  but  it  appeared  that 
the  squatters  were  not  satisfied  with  the  provision  made  for 
them,  and  that  they  had  agitated  claims  which  had  been  the 
subject  of  investigation,  with  the  result  that  they  were  found 
entitled  to  further  consideration  by  the  provincial  authorities.' 
These  facts  were  set  up  by  the  Government  of  l^ritish  Columlna 
in   reply  to   the   petition   presented  bv   the  company,   and  the 
Government  endeavoured  to  justify  the  legislation  by  the  sub- 
mission of  an  argument  intended  to  show  thai  certain  settlers 
who  had.  previously  to  the  Settlement  Act  of  1883.  recorded 
tracts  of  unoccupied,  unsurveyed  and  unreserved  Crown  lands 
had  acquired  a  rioht  by  the  legislation  then  in  force  to  obtain  ' 
title  to  the  lands  so  recorded;  that  this  rio'h.t  continued  irrespec- 
tive of  the  provisions  of  the  Settlement  Act,  or  was  not  affected 
by  those  provisions,  and   that  the  lesrislature  did  not  thereby 
convey  to  the  Dominion  any  lawch  within  the  Railway  "Belt  to 
which  the  settlers  had  lawful  claim:  it  was  suo:a-ested  that  the 
a"''e!red  rio-ht  of  tliese  settlers,  althounh.  in  the  absence  of  further 


legislation,  incapable  of  vindication  at  their  own  suit,  could  be 
asserted  by  action  brought  either  by  the  Attorney  General  on 
'behalf  of  the  province,  or  by  the  settlers  themselves  with  the 
aid  of  a  provincial  legislative  grant,  and  it  was  the  latter  course 
as  stated  by  the  provincial  reply  which  commended  itself  to 
the  advisers  of  the  Lieutenant  Governor. 

It  may  be  observed  here,  without  inquiring  further  into 
the  merit  of  this  argument,  that,  whatever  weight  the  argument 
may  possess  as  to  settlers  of  the  description  to  which  it  applies, 
the  settlers  who  are  benefited  by  the  Act  of  1904  are  define  1 
to  mean  those  persons  "  who  prior  to  the  passing  of  the  said 
Acft  (Chapter  14  of  47  Vic.)  occupied  or  improved  lands 
situated  within  the  said  Railway  Belt  with  the  bona  fide  inten- 
tion of  living  thereon,"  and  that  settlers  of  this  description  are 
not  distingTiishable  from  those  who  are  otherwise  named 
squatters. 

By  the  report  of  the  ]\Iinister  of  Justice  upon  the  application 
for  the  disallowance  of  the  legislation  of  1904,  approved  by 
His  Excellency  in  Council  on  June  21  of  that  year,  the  Minister 
stated  that  it  was  unnecessary  to  enter  minutely  into  the  history 
of  the  Railway  Belt ;  that  it  was  sufficient  to  state  that  it  was  set 
apart  in  pursuance  of  the  Terms  of  Union  with  British  Colum- 
bia to  be  appropriated  in  furtherance  of  the  construction  of  the 
proposed  railway  to  connect  British  Columhia  with  the  Eastern 
Provinces;  that  by  the  Settlement  Act  of  1883  the  Railway 
Belt  was  granted  to  tlie  Dominion  Government  for  the  purpose 
of  constructing  and  to  aid  in  the  construction  of  the  Esquimalt 
and  Nanaimo  Railway;  that  the  Dominion  in  turn  had  granted 
the  property  to  the  company,  and  that  under  these  circum- 
stances if  the  Act  would  have  the  effect  apprehended  by  the 
railway  company  of  divesting  the  company  of  its  title  granted 
by  the  Government  of  Canad'a,  in  respect  of  any  of  the  lands  in 
^he  Belt,  the  Minister  would  feel  it  to  be  his  duty  to  recommend 
disallowance  in  order  to  prevent  the  consummation  of  such  an 
injustice.  The  Minister  considered,  however,  that  the  Act  could 
not  have  this  effect  for  reasons  which  he  stated ;  but  unfor- 
tunatelv  it  transpired  ultimately  by  the  judgment  of  the  Judic'al 
Committee  of  the  Privy  Council  in  the  case  of  McGregor  va. 
Esquimalt  and  N'anaimo  Railway  Company,  1907,  Appeal 
Cases,  462,  that  the  provincial  grants  authorized  by  the  statute 
flid  operate  to  convey  the  fee  simple,  notwithstanding  the  pre- 
vious transfers  or  conveyances  as  betiveen  the  Governments  and 
as  between  the  Dominion  and  the  respondent  company.  Tii 
the  meantime  tho  Esquimalt  and  N'anaimo  Railway  Compnny. 
which  had  been  constructed  and  was  being  worked  under 
provincial  powers,  was  bv  Dominion  statute  of  190.1  decTarerl 
to  bo  a  work  for  the  jroneral  advantaa:e  of  Canada,  and  the 
provincial   powers  of  leirislation   with   regard   to  the  company 


were  thereby  transferred,  but  this  circumstance  was,  upon 
ordinary  principles,  held  not  to  ati'ect  the  consideration  of 
rights  in  the  pending  case.  Subsequently,  in  view  of  the  result 
of  the  litigation  the  company  succeeded  in  obtaining  from  the 
Government  of  British  Columbia  an  agreement  of  indemnity 
or  for  compensation  in  respect  of  the  lands  of  which  the  com- 
pany had  been  thus  deprived,  and  this  arrangement  is  evidenced 
by  provincial  statute,  Chapter  17  of  1910,  which  does  not, 
however,  extend  to  provide  any  compensation  for  the  loss  to 
which  the  company  is  subjected  by  the  operation  of  the  present 
statute. 

The  Esquimalt  and  JS'anaimo  Kailway  Company,  the  Cana- 
dian Collieries  (Uunsmuir),  Limited,  and  the  A^ational  Trust 
Company,  Limited,  have  now  submitted  a  joint  petition  for 
disallowance  of  the  statute.  Chapter  71  of  1917,  copy  of  the 
petition  submitted  herewith,  and  these  companies  represent  that 
the  legislation  constitiites  an  undue  interference  with  the  policy 
of  the  Dominion  in  respect  of  the  disposition  whereby  in  the 
general  public  interest  the  Railway  Bell  was  made  available  to 
the  Esquimalt  and  Nanaimo  Railway  Company  in  consideration 
of  the  building  of  the  railway,  abrogating  pro  tanto  the  agree- 
ment between  the  Dominion  and  the  Province  of  1883,  and' 
derogating  from  the  grant  made  by  the  Dominion  to  the  railway 
company  'u\  pursuance  of  the  general  arrangement,  and  more- 
over divesting  the  railway  company  and  the  Canadian  'Collieries, 
claiming  under  the  company,  as'  well  as  the  bondholders  repre- 
sented by  the  Trust  Company  of  a  very  valuable  portion  of  their 
assets  or  security ;  the  lands  in  questiton  being  coal-ibearing  lands 
of  great  value,  eitlier  as  ascertained  or  in  prospect. 

Upon  reference  of  the  petition  for  the  consideration  of  the 
local  government,  the  Attorney  General  of  the  Province  sub- 
mitted in  reply  a  memorandum,  copy  herewith,  in  which  he 
urges  that  the  amending  Act  involves  no  principle  not  sanctioned 
by  the  Act  of  1904,  and  that,  since  the  latter  Act  was  permitted 
to  remain  in  operation,  Your  Excellency's  Government  for  the 
sake  of  consistency  should  reject  the  petitioners'  claim.  The 
Attorney  General,  however,  relies  principally  upon  the  fact, 
which  the  petitioners  indeed  may  admit  without  aflFecting  their 
case,  that  the  settlers  had  claims  which  were  entitled  to  he 
considererl,  and  that  this  fact  was  recognized  not  only  locally 
but  by  the  Government  of  the  Dominion,  which  issued  a  com- 
mission in  1897  to  inquire  into  the  matter.  The  commissioners' 
report  is  quoted,  findimx  that  althoui>-h  the  settlers,  speaking; 
generallv,  hnd  no  leo-al  claim  to  tTie  coal  and  other  minerals 
nnder  their  lands,  thev  had  a  insf  claim  for  redress  at  the  hands 
of  the  Province,  which  it  was  the  dutv  of  the  Province  to  a<"com- 
modato.  Fpon  these  findintrs  the  Attornev  General  contends, 
remarkablv  enonu'h.  that  the  legislation  is  in  keeping  with  the 
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policy  of  the  Doininion,  because  the  Dominion  caused  the  claims 
of  the  settlers  to  be  investigated,  and  in  execution  of  the  duty 
and  obligations  of  the  Province,  because  it  was  found  that  the 
Province  should  compensate  the  settlers.  He  urges  moreover 
that  the  Act  is  intra  vires  of  the  Province,  which  is  not  denied, 
and  that  disallowance  would  involve  a  serious  interference  with 
provincial  rights- 

The  petitioners  having  expressed  a  desire  that  counsel  should 
be  heard  on  their  behalf,  an  appointment  was  made,  in  exception 
to  the  ordinary  procedure  for  consideration  of  applications  for 
disallowance,  and  the  Attorney  General  was  notified  as  well  as 
the  petitioners.  The  argument  was  beard  before  the  Prime 
INIinister,  the  undersigned  and  the  Minister  of  Public  Works, 
counsel  representing  the  three  petitioning  companies,  and  also, 
in  (opposition,  the  Granby  Consolidated  Mining,  Smelting  and 
Power  Company,  Limited,  which  is  understood  to  claim  under 
grants  issued  by  the  Province  pursuant  to  the  authority  of  the 
Act  under  consideration.  The  Attorney  General  of  British 
Columbia  was  not  represented,  but  presumably  the  Granby 
Company  was  notified  by  the  Attorney  General,  and  represented 
views  with  which  he  was  in  accord.  At  the  hearing  the  matter 
was  very  fully  discussed,  and  the  principal  argument  presented 
in  support  of  the  legislation  on  behalf  of  the  Granby 'Company, 
which  was  the  only  interest  appearing  to  uphold  the  legislation, 
was  that  the  settlers'  claims  had  been  of  long  S'tanding,  ante- 
dating in  their  origin  the  legislation  under  which  the  title  passed 
from  the  Province  to  the  Dominion,  and  from  the  Dominion  to 
the  Esquimau  and  Xanaimo  Pailway  Company;  that  the  quiet- 
ing of  those  claims  was  eminently  a  proper  matter  for  disposi- 
tion by  the  local  legislature,  and  that  Your  Excellency's 
Government  ought  not  to  review  the  conclusions  reached  and 
provincially  sanctioned  for  the  settlement  of  these  claims. 

On  the  other  hand  it  was  urged,  and  in  fact  it  was  not  denied, 
that  the  company  had  received  its  land  grant  in  pursuance  of 
the  agreement  of  the  Government  of  Canada  founded  upoJi 
legisltair)n  sanctioned  by  the  Dominion,  and  the  Province, 
which  defined  precisely  the  measure  of  the  settlers'  claims;  that 
large  pecuniary  interests  were  involved,  and  that  the  companies 
were  not  in  any  wise  responsible  for  the  settlers'  claims,  or 
affected  by  them,  otherwise  than  in  so  far  as  the  Act  in  question, 
or  the  exercise  of  the  powers  conferred  by  the  Act,  might  operate 
to  transfer  the  title  or  diminish  the  area  of  the  company's  coal- 
bearing  lands. 

It  will  Ik-  observed  that  although  after  the  effect  of  the  statule 
of  1004-  had  been  judicially  d(>clared  an  agreement  was  reached 
between  the  railway  company  and  the  Province  as  evidenced 
by  the  statute  of  1910,  to  afford  the  company  a  measure  of 
compensation  for  the  loss  which  it  had  suffered  through  the 
operation  of  the  Act,  no  provision  is  now  made  or  suggested  to 
compensate  for  the  loss  which  the  petitioners  suffer  by  reason  of 


the  further  grants  issued  under  the  authority  of  the  presenr 
leg-islatiou,  and  indeed  it  is  urocd  on  their  behalf  that  it  i^r 
inTpossihle  in  the  present  state  of  development  of  the  property  to 
realize  the  loss  to  which  they  are  subjected  by  reason  of  the 
o-rantino-  of  their  lands  and  mineral  rights  by  the  Province 
under  the  authority  of  the  statute. 

In  these  circumstances  the  question  which  presents  itself  for 
Your  Excellency's  consideration  is  whether  it  is  compatible  with 
a  proper  fulfilment  of  the  duty  charged  upon  Your  Excellency 
in  relation  to  the  power  of  disallowance  that  the  Act  now  in 
(piestion  should  be  permitted  to  renuiin  in  operation. 

It  will  be  perceived  by  review  of  the  reports  of  the  Ministers 
of  Justice  from  the  Union  to  the  present  time,  that  there  has 
been  great  reluctance  to  interfere  with  provincial  legislation, -• 
and  that  notwithstanding  a  considerable  number  of  cases  in 
which  disallowance  was  sought  upon  established  grounds,  per- 
haps not  more  than  a  single  statute  has  been  actually  disallowed 
by  reason  merely  of  the  injustice  of  its  provisions.     Cases  are 
not  lacking,  however,  in  which  disallowance  has  been  avoided  by 
reason  of  amendments  undertaken  by  the  local  authorities,  upon 
the  suggestiton  of  the  Ministers  of  Justice,  to  remedy  the  com- 
plaints'against  the  original  Acts  ;  and  certainly  the  constitutional 
propriety  and  duty  of  reviewing  provincial  legislation  upon 
its  merits  when  it  is  the  subject  of  serious  complaint  has  been 
maintained  by  every  succeeding  JMinister  of  Justice  from  the 
lime  of  the  Union,  save  only  the  immediate  predecessor  of  the 
undersigned,  who  suggested  in  effect  that  the  power  had  become ' 
obsolete.     In  the  opinion  of  the  undersigned    the    power    is  ■ 
unquestionable  and  remains  in  full  vigour.     Indeed  the  very 
careful  consideration  which  the  ]\Iinisters  have  been  accustomed 
to  give  to  applications  presented  from  time  to  time  for  dis- 
iillowance  depending  upon  reasons  of  inequality  or  hardship  is 
inconsistent  with  any  other  view.    But  although  the  Governor  in 
Council  exercises  constitutionally  a  power  of  review  and  control, 
he  is  certainly  not  responsible  for  the  policy,  wisdom  or  expe- 
diency of  provincial  legislation,  and  therefore  he  should  nor 
disallow  merely  because  an  Act  is  in  his  judgment  ill-advised, 
untimely  or  defective;  or  because  its  project  lacks  either  in 
principle  or  detail  that  degree  of  equit\   and  consideration  of 
the  existing  situation  which  in  the  opinion  of  the  Governor  in 
Councii  should  have  commended  itself  to  the  legislature.    Indeed 
it  must  be  realized  in  the  exercise  .of  the  power  of  disallowance 
that  legislative  judgment  upon  provincial  matters  is  committed 
to  the  legislatures  and  not  to  Your  Excellency  in  Council,  and 
that  the  former  therefore  have  a  reasonable  and  just  degree  of 
freedom  to  work  out  their  measures  of  legislation  in  the  manner 
which   the   legislatures   deem   requisite   or   advisable    or    best 
adapted  reasonably  to  provide  for  the  situation  in  hand.     On 
the  other  side  it  cannot  be  denied  that  there  are  principles 
ooverning  the  exercise  of  legislative  power,  other  than  the  mere 


respect  and  deference  due  to  the  expression  of  the  will  of  the 
local  constituent  afi.senibly,  which  must  be  considered  in  tlie 
exercise  of  the  prerogative  of  disallowance.  It  niaj  be  difficult. 
and  it  is  not  now  necessary  to  detinc  these  principles  for  pur- 
poses of  general  application;  certainly  although  legislative 
interference  with  vested  rights  or  the  obligation  of  contracts, 
except  for  public  purposes,  and  upon  dne  indemnity,  are  pro- 
cesses of  legislation  which  do  not  appear  just  or  desira'ble. 
nevertheless,  it  would,  in  the  opinion  of  the  undersigned,  be 
formulating  too  broad  a  rule  to  affirm  that  local  legislation 
affected  by  these  qualities  should  in  all  eases  be  displaced  by 
means  of  the  prerogative. 

The  present  case  is,  however,  of  very  exceptional  character, 
and  it  must  fall  within  any  just  limitation  of  the  rule.  There 
can  be  no  doubt  about  rhe  intention  of  the  enactment  having 
regard  to  the  sequence  and  history  (»f  the  legislation.  A  large 
area  of  valuable  land  was  transferred  by  the  Province  to  the 
Dominion  destined  and  appropriated  by  statutory  arrangement 
and  sanction  as  between  the  two  Governments  for  the  benefit 
of  the  Esquimau  and  ISTanaimo  Railway  'Company,  Avhich  under- 
took the  burden   of   constructing  and   operating   the   railway. 

y  These  lands  were  in  turn  transferred  by  the  Dominion  to  the 
company  upon  the  terms  of  its  contract.  The  stipulations  as 
to  title  were  precise  and  definite,  and  the  situation,  claims  or 
rights  of  settlers  and  squatters  were  particularly  considered  and 
provided  for.  The  settlers  were  accorded  the  right  to  obtain 
grants  of  IfiO  acres  for  a  period  of  four  years  upon  payment  of 
$1.00  per  acre  and  squatters  who  had  been  on  the  land  for  the 
jnirpose  of  improving  it  for  at  least  one  year  were  entitled  to 
receive  the  surface  rights  only  of  160  acres  each  upon  payment 
of  the  like  price.  Subject  to  these  conditions  the  lands  passed 
to  the  company,  and  the  company  is  certainly  justified  to  look 
not  only  to  the  Province  but  also  to  the  Dominion,  with  whom 
it  contracted  and  from  whom  it  received  its  grant,  to  see  that 

^  its  title  is  not  impaired  by  legislative  reA'ision  of  the  terms  after 
performance  of  the  contract  by  vrhich  the  lands  were  earned. 
The  identic  legislation  on  the  part  of  the  Province  and  of  the 
Dominion  of  1883  evidences  a  matter  of  Dominion  as  well  as  of 
local  policy  which  has  its  foundation  in  the  terms  upon  which 
British  Columbia  entered  the  Fnion,  by  ^vhich,  in  consideration 
of  the  construction,  equipment  and  undertaking  to  operate  and 
maintain  the  railway,  the  company  received  the  statutory  sub- 
sidies, including  the  lands  in  question,  subject  to  the  special 
accommodation  of  the  claims  of  settlers  and  squatters,  for  which 
provision  was  expressly  made ;  and  the  process  by  which,  not- 
withstanding these  solemn  assurances,  a  valuable  portion  of  the 
property  which  it  was  thu^  intended  that  the  company  should 
receive,  and  which  the  company  did  receive,  is  taken  away  by 
the  exercise  of  the  legislative  authority  of  one  of  the  parties  to 
the  tripartite  agreement,   cannot  adequately  be  characterized 


ill  terms  which  do  not  describe  an  unjustifiable  use  of  that 
authority,  in  conflict  with  statutory  contractual  arrangements 
to  which  the  'Government  of  Canada  as  well  as  the  Province 
was  a  party.  The  Railway  Company,  the  Collieries  'Company, 
as  assignee  of  some  of  these  lands,  and  the  ibondholders  who  have 
loaned  their  money  to  assist  in  th^  operation  of  the  mines  upon 
security  of  a  statutory  title,  the  rriost  conclusive  which  the  law 
knows,  submit  their  case  for  the  consideration  of  Your  Excel- 
lency in  'Council ;  they  invoke  the  powers  conferred  by  the 
Constitutional  Act;  and  the  undersigned,  in  agreement  with 
his  predecessor  of  1904,  considers  that  both  the  proper  execution 
of  these  powers,  'and  th^  obligation  of  honour  and  good  faith  in 
the  administration  of  the  transaction  on  the  part  of  Your 
Excellency  in  'Council,  require  that  the  Province  should  not  be 
permitted  suibstantially  to  diminish  the  consideration  of  the 
contract. 

Upon  the  submission  of  the  Attorney  General  that  disallow- 
ance would  involve  a  serious  interference  with  provincial  rights, 
the  undersigned  observes  that  provincial  rights  are  conferred 
and  limited  by  the  British  iSTorth  America  Acts,  and  while  the 
Provinces  have  the  right  to  legislate  upon  the  subjects  com- 
mitted to  their  legislative  authority,  the  power  to  disallow  any 
such  legislation  is  conferred  'by  the  same  constitutional  instru- 
ment upon  the  Governor  General  in  'Council,  and  incident  to 
the  power  is  the  duty  to  execute  it  in  proper  cases.  This  power, 
and  the  corresponding  duty,  'are  conferred  for  the  benefit  of  the 
Provinces  as  well  as  for  that  of  the  Dominion  at  large.  The 
system  sanctioned  by  the  Act  of  1867,  as  interpreted  by  the 
highest  judicial  authority,  "provides  for  the  federated  provinces 
a  carefully  balanced  constitution,  under  which  no  one  of  the 
parts  can  pass  law^s  for  itself,  except  under  the  control  of  the 
whole  acting  through  the  Governor  General."  The  mere  execu- 
tion of  the  power  of  disallowance  does  not  therefore  conflict 
Avith  provincial  rlgh;s,  although  doubtless  the  responsibilitj^  for 
the  exercise  of  the  power  which  rests  with  Your  Excellency  in 
Council  ought  to  be  so  regvilated  as  not  to  be  made  effective 
except  in  those  cases  in  which,  as  in  the  present  case,  the 
propriety  of  exercising  the  power  is  demonstrated. 

The  undersigned  recommends  therefore  that  the  said  statnte 
Chapter  71  of  1917,  intituled,  'j  An  Act  to  amend  the  Van- 
couver 'Settlers'  Rights  Act,  1904,"  be  disallowed,  and  that  a 
copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant 
Governor  of  British  Columbia,  fdr  the  information  of  his  Gov- 
ernment, also  that  copies  be  tran^lmitted  to  the  petitioners,  the 
Esquimau  and  Nanaimo  Railway' Company,  'Canadian  Collier- 
ies, Limited,  and  the  National  Trust  Company,  Limited. 

Humbly  submitted, 

(Sgd.)       Ci:^AS    J.  DOHERTY, 

^  Minister  of  Justice. 
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